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T h e T r ~ n s m i s s i o nState Principle:
T h e End of the Broadcasting
Sovereignty of the Member States?
IRINI KATSIREA"

I.

INTRODUCTION

0

B S E K V E ~ SO F THE media policies of the European Union
contend that the transmissioll state principle of the Television
Without Frontiers Directive, by ruling out the restriction of transfrontier broadcast..;.,which are in compliance with the laws of the originating
state, has signifiei; the end of the broadcasting sovereignty of the Member
StatesnlThe trand~nissionstate principle is ceiltral to the objective of the
Television W i t h c t Frontiers Directive to create an internal market in
broadcasting seriices. Laid down initially in Article 2(2) of Directive
89/5521E~~?
it bibs been transferred to Article 2a(l) following the adoption
of the revised ~ j r e c t i v e9 7 / 3 6 / ~The
~ . ~meaning of the principle has
remained the sari;:: Member States are obliged to ensure the unhindered
reception of broadcasts lawfully transmitted in their state of origin.
They ohly have a limited possibility to derogate provisiorlally from the
transmission state principle, when foreign television broadcasts manifestly,
' ~ i d d l e s e x~ n i v e r s i i yBusiness School, London. I am grateful to Philip Allott, Rachael
Cranfurd-Smith and Plan Dashwood for their helpful comments and encouragement.
Humphreys, PJ Mass Media mid Media Policy i ~ !Vestern
l
Europe (Manchester, Manchester
University Press, 199h! 276.
*Council Directive 89/5522/.EC of 3 October 1989 on the Coordination of Certain Provisions
Laid Down by Law, r.zg~~lation
or Administrative Action in Member States Concerning the
Pursuit of Television Eioadcasting Activities, [I9891 0j L 298/23.
3 ~ r t i c l 2a
e of Europepn Parlian~entand Council Directive 97136lEC of 30 June 1997 arnending Council Directive 915521EEC on the Coordi~lationof Certain Provisions Laid Down by
Law, Regulation ano'Administrative Action in Member States Concerning the Pursuit of
'Television Broadcast& Activities, [I9971 OJ L 202160:
1.

Mernber Sta:-s shall ensure freedom of reception and shall not restrict retransmissions on (heir territory of television broadcasts from other Meruber States for
reasons whic!l fall within the fields coortlinated by this Directive.

The Transnzission State Principle
seriously and gravely breach provisions concerlling the protectioll of nii~iors
or public order.4
The transniission state principle is a specific nlanifestatioii of the principle of mutual recognition developed by the Europearl Court in its Van
Binsbergen case with regard to services and in its Cnssis de Dijon case with
regard t o goods.5 However, even though the Cassis de Dijo~zline of reasoniiig comes close to creating a presumption in favour of the free movement
2.

Member States may, provisionally, derogate from paragraph 1 if the following
conditions are fulfilled:
(a) a television broadcast coming from another Member State manifestly, seriously and gravely infringes Article 22 (1)or (2) andlor Article 22a;
(b) during the previous 12 months, the broadcaster has infringed the provis i o n [ ~referred
)
to in (a) on at least two prior occasions;
(c) the Member State concerned has notified the broadcaster and the
Commission in writing of the alleged infringements and of the measures it
intends to take should any such infringement occur again;
(d) co~~sultations
with the transmitting Member State and the Commission have
not produced an amicabIe settlement within 1 5 days of the notification provided for in (c), and the alleged infringement persists.
The Commission shall, within two months following r~otificationof the measures taken by the Member State, take a decisiun on whether the measures are
conlpatible with Co~nrnunitylaw. If it decides that they are not, the Member
State will be required to put an end to the measures in question as a matter of
urgency.

3.

Para. 2 shall be without prejudice to the application of any procedure, remedy or
sanction to the infringements in question in the Member State which has jurisdiction over the bruadcaster concerned.
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of goods and services satisfying the Iegal requirements of the home state: it
does not remove the capacity of the receiving state to impose its laws within
the boundaries set by Cassis, including proportionaIity. The transmissioi~
state principle goe! beyond inutual recognition, in that the grounds of general interest failing within the ainbit of the Directive, which can be invoked
by the state of des+.lnation,are narrowly circumscribed by the Legislature.
This is due to the !'act that the transmissioi~state principle goes hand in
hand with the harrnonisation of limited areas of the national broadcasting
laws, which has been necessary so as to enable Member States partially to
renounce their r e g ~ i l a t o rpowers
~
on cross-border t e i e ~ i s i o n . ~
Nonetheless, the extent to which Member States' sovereignty in the area
of broadcasting ha; actually been compromised as a result of the transmission state principlbi is contentious. Article 2 a ( l ) of Directive 97136 states
that Member States shall not restrict retransmissions on their territory of
television broadcasts from other Member States 'for reasons which fall
within the fields coordinated by this Directive'. Does this mean that
Member States can still invoke interests not covered by the Directive so as
to restrict the transmission of foreign broadcasts? If so, one would need to
know the scope of the fields coordinated by the Televisioi~Without
Frontiers Directive with great precision.
These questions are of great cuItural significance, since they impinge
upon the power of the Member States to apply to foreign broadcasts programme requirements that are laid down in their broadcasting
Such
programme requirements are: the duty to present the plurality of views, the
duty of impartiality of programmes, the maintenance of cultural identity
and the protection of human dignity and moral^.^ Tn spite of the increasing

4Article 22 of Dir. 97136/EC, (19971 OJ L 202160:
1.

2.

3.

member States shall take appropriate measures to ensure that television broadcasts
by broadcasters under their jurisdiction d o not include any programmes which
might seriously impair the physical, rnentaI or moral development of minors, in
particular programmes that involve pornography or gratuitous viole~~ce.
The measures provided for in para. 1 shall also extend to other programmes
which are likely to impair the physical, mental or moral development of minors,
except where it is ensured, by selecting the time of the broadcast or by any technical measure, that minors in the area of transmission will not normally hear or see
such broadcasts.
Furtliermore, when such programmes are broadcast in unencoded form Member
States shall ensure that they are preceded by an acoustic warning or are identified by
the presence of a visual symbol throughout their duration.

Article 22a of Dir. 97/36/EC, 119971 OJ L 202160:
Member States shall ensure that broadcasts do not contain any incitement to hatred on
grounds of race, sex, religion or nationality.
Case 33/74 Var~Birrsbergerr u Besttrrrr varr iie Bedrijsuererrigiirg voor rie Metaalnijverheid [I9741
ECR 1299; [I9751 1 ChlLR 298; Cnse 120/78 R s ~ u eZelrt~aleu Btrrrdesnror~opolverrualti~~ig
fiir
Drnrlntu~ein[I9791 ECR 649; I19791 3 CMLR 494.

6Weatheri11, S and Bea~~mont,
P EU Law. The Esserrtial Grride to tlte Legal \Vorkiilgs of the
European Urrion, 3rd r.dn (London, Penguin, 1999) 569; contra Seidel, M 'Europa und die
.
Errichttrrtg des Ger?ieilrsanterr
Medien' in Schwarze, J (ed] Ferrzsehe?r oh?le G r e n z e ~ r Die
Marktes fiir d e Rurrd{unk,
~
irrsbesotrdere iiher Satellit u ~ Kabel
d
(Baden-Baden, Nornos,
1985), 141.
' ~ Witte,
e
B 'The European Content Requirement in the EC TeIevision Directive-Five Years
After' (1995) I Yearbook ofMedilr and Entertainment Law 101, 105; Drijber, BJ 'The Revised
Television 'Without Frontiers Directive: Is it Fit for the Next Century?' (1999) 36 CML Rev
87, 92.
sNiedobitek, M The Ciilttrral Dirrler~ionitr EC Law (London, Kluwer Law InternationaI, 1997)
162; see Mestmacker, EJ, Engel, C, Gabriel-Brautigam, K and Hoffmann, M Der Ei~tflrr@des
eic~opaischenGenieinsci~aftsrechtssrechts
atcf die deritsche Ru~rdflrrrkordrzimg(Baden-Baden, Nomos,
1990), 30; Seidel, M, '"Fernsehen ohne Gre~izen".Zum ErfaR der EG-Rundfunlrrichtliiue' (1991)
auf die
2 NVtuZ 120, 122; ARDIZDF, 'EG-Politik irn Bereich des Rundfunks-AuswirIt~~nge~~
Rundfunkordnung in der Bundesrepublik Deutschland' (1991) MP Dokirmerrtatiuir 11 75, 79;
Hitchens, LP 'Identifying European Comn~ur~ity
Audio-visual Policy in the Dawn of the
information Society' (1996) I1 Yearbook of Media artd Errterfainrlte~~t
Laiu 45, 65, 70.
g ~ a r e n d tEM
, Broaiicortittg Law. A Comparatiue Study (Oxford, CIarendon Press, 1995) 9 6
If; Ossenbiihl, F Rtrrldfrrnk zruischen tratiorrnlenr I'erfnssr~rigsrecbt itrrd Ecrropaische~n
Gerneirrschaftsrecht, Rechtsgutachten erstattet der Regierung des Landes Nordrhein-Westfalen
(Frankfurt am Main, ? 986) 60; Hoffrnan11-Kiem, V(' Kegtilnting Media: Tlte Licetrsirrg arld
Stiperuisiori of Rrondca,?ilzg irt Six Corrntries (New York, GuiIford Press, 1996), 297 ff.
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trend to relax programme comtnitments, they continue to be an i~lalienable
feature of the public broadcasting landscape in a number of countries.
Given that the imposition of such requirements on domestic broadcasters
would be rendered absurd if foreign broadcasters were not equally obliged
t o comply with them, certain states sirnply extend their broadcasting standards to cross-frontier broadcasts. It is questionabIe whether the Directive
counterlances such practices.
This article will consider, first, the criteria determining the state having
jurisdiction over a broadcaster in the light of the case law of the European
Court. The Television Without Frontiers Directive seeks to ensure that 'one
,Member State and one only has jurisdiction over a broadcaster'.1° T h e
question as t o which Member State can claim the right to regulate the activities of a broadcaster is relevant but complex. The freedom of establishment and the freedom to provide services guaranteed under the EC Treaty
and in secondary legislation allow broadcasters to establish themselves in
any Member State and to target non-national markets. Differences in the
broadcasting standards of the Member States invite broadcasters to engage
in forum shopping so as t o find the most congenial environment froin
which to operate. Jurisdictional problems typically arise if a channel haviilg established itself in a country exclusively targets the audience of another
country.12 Also, if it tailors its programme for the market of the place of
establishment while at the same time capturing the markets of neighbouring countries with advertising or programme windows targeting peopIe in
these additional audiences.13 A reception state wishing to apply its own
laws will have t o prove that it has jurisdictioll over this channel.
Secondly, the operation of the transnlission state principle will be
explained. The rules on jurisdiction and the transnlission state principle go
hand in hand. While the former determine the one country having personal
jurisdiction over a broadcaster, the latter entrusts this very country with the
sole responsibility of supervising this broadcaster's programmes to the
exclusion of a11 other countries receiving these programmes. The transmission state principle seeks to ensure that there are no control gaps and, what
is crucial for the creation of the internal market in broadcasting services, no
doubIe control of broadcasts in the Community.
'O~ecital13 of Dir. 97/36/EC.
S 'Jurisdiction over Broadcasters: EC-RuIes, Case Law, a d an Ever-Changing
Audiovisual Landscape' in Tra??sfrorrtierTeleuisiotr iii the Europeajr Unioll: Market Inrpnct
m d Selected Legal Aspects, Background Paper prepared by the European Audiovisual
Observatory for a Ministerial Conference on Broadcasting organised by the Irish Presidency of
the European Union (Dublin & Drogheda 1-3 March 2U04), http://ww~~~.obs.coe.intlo~~lineublication/transfrontier-tv.pdf (last visited on 22 April 2004),28.
y2 ,ang, A 'Tramfrontier Television in the European Union: Market Inlpacr' in ibid 6, 10. An
e x a r n ~ l eare RTL-4 and RTL-5 which are established in Luxerubourg, but target the
l 1 Nikoltchev,

etherl lands.

channels 5AT.I. RTL. Pro7 and Kabell have Swiss and t\ustrian willd o i s . SAT.1 has'obtained a lice~lcefro1l1 the targeted coun~ries.
l3 ll~id.Geri~ranwrivate

,'
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This seenlingly hard and fast rule is not as cIear-cut in reality. There is no
doubt that the receiving state cannot be entirely divested of its regulatory
responsibilities, yet the Directive does little to clarify the subjects for which
this type of control is not pre-emyted. The final section therefore assesses the
residual powers of receiving Metnber States to control incoming broadcasts
and concludes that the jurisprudence of the Court of Justice has yet to define
more clearly the relationship between partial harmonisation and the protection of valuable and vulnerable values in the national broadcasting orders.

11. THE TRANSMISSlON STATE

Given that the competence of supervising broadcasts is only bestowed on
the transmission :state and that no overarching European broadcasting
authority exists a>;yet,it is apparent that the possibility of clearly identifying the Member S ~ p t having
e
jurisdiction with regard to a particular broadcaster is of paraml$unt importance.
Directive 89155jl- gave rise to legal uncertainty in this respect by choosing
not t o lay down csiteria determining j u r i s d i ~ t i o nThe
. ~ ~ revised Directive
97/36 responded t:o this unsatisfactory state of affairs by developing elaborate rules of confljct. Before looking at these amendments, it is pertinent t o
outline the decisions adopted by the Court under the old regime, since they
decisiveIy influenced the legislative process leading to the new Directive.
Two of these cases concern infringement proceedings initiated by the
Comrr~issionagaiLst the United Kingdom and Belgium on the ground of the
incorrect transpo:;ition of the Directive into national law. The other cases
arose out of preliminary references concerning broadcasters having links
with more than one Member State.

A.

The Case Law of the European Court

In the case Comqtission Y United ~ i n ~ d o nthe
t l ~Commission brought
infringement proceedings against the United Kingdom for violation of its
14Art. 2 (1)of Dir.

891552/EEC, [198Y]OJ L 298123:

Each Member State shall ensure that all television broadcasts transmittedby broadcasters under its jurisdiction, or-by broadcasters who, while not
being under the jurisdiction of any Member State, make use of a frequency or
a satellite capacity granted by, or a satellite up-link situated in, that Member
State, co~nplywith the l a w applicable to broadcasts intended for the public in
that Member State.
l5 Case

C-222194 Cot?rmrssio~zu Umted Kbrgduru [I9961ECR 1-4025.
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obligations under the Directive. T h e Broadcastillg Act 1990 determined
jurisdiction for satellite broadcasts according t o their place of transmission,
thereby distinguishing between domestic a n d non-domestic satellite services. As a result, the United Kingdom also supervised broadcasts transmitted by broadcasters falling under the jurisdiction of other Meinber States.
T h e European C o u r t hcld that the interpretation advucated by the
United Kingdom could n o t be reconciled with the wording of Article 2(1)
of Directive 891552, since the place from which a broadcast is transmitted
is referred to in the second indent of Article 2(1) as a criterion applicable t o
broadcasters w h o a r e n o t under the jurisdiction of a n y Member State. I n
the Commission's point of view jurisdiction ratione personae over a broadc'aster could only be founded on the broadcaster's connection t o the State's
legal systerrl which is tantamount to its establishment as this concept is used
in Article 4 9 ( 1 ) E C . T~h ~e C o u r t agreed with the Commission's opinion,
mainly because of the greater efficiency of the criterion based o n establishrrxettt. T h e rule adopted by t h e United Kingdom would entail the risk of
conflicting claims of jurisdiction, given that a broadcaster could transmit its
progralnrncs via up-links situated in several Member states.17 The C o u r t
conceded that this risk also exists with the criterion of establishment. I t
could, however, be reduced by construing establishment as 'the place in
which a broadcaster has the centre of its activities, in particular t h e
place where decisions concerning programme policy are taken a n d
the programmes to be broadcast arc finally p u t together1.'' Moreover, the
criterion supported by the United Kingdom wouId enhance t h e risk of
abuse, since it would be easy f o r broadcasters t o move their up-links t o
another Member State in order to benefit from its legislation.Ly
A noteworthy contribution of this decision t o t h e understanding of
Article 2(1) of Directive 89/552 is that it made clear t h a t all television
broadcasts transmitted by broadcasters coming under the jurisdiction of a
M e m b e r State should cornpIy with roughly the same rules.20 These rules
are, according t o Article 2(1), 'the law applicable t o broadcasts intended
for the public in that Member State'. The Court found the United Kingdom
t o have vioiated this obligation by applying, in section 43 of t h e
Broadcasting Act 1990, a different regime to non-domestic satellite services
(NDSS) t h a n t h a t applicable t o domestic satellite services ( D s S ) . ~ 'M o r e
precisely, NDSS were treated more IenientIy, since they were exempted
froin the obligation to abide by Articles 4 a n d 5 of the Directive. It is n o t

surprising that NIjSS, in contrast t o DSS, could also be received beyol~rlthe
United IGngdom. such attempts by Member States to deregulate broadcasts
addressed t o fore:;:n viewers, attracting thus satellite channels to operate
from their territory, are precIuded hy the Directive.
I

B. T h e Revised ' f'elevision Without Frontiers Directive
;!

T h e application o f Directive 89/552/EEC revealed t h e need t o clarify t h e
concept of jurisdiction in relation to the audiovisual sector.22 Hence,
detailed criteria have been enshrined in Article 2 of the revised Directive
with the aim of coyering all possible constellations in which a Member State
is responsible for the activities of a certain broadcaster. In accordance with
~
Court, t h e establishment criterion has been
the case law of t h European
made the 'principil criterion determining the jurisdiction of a particular
b r o a d c a ~ t e r ' .It~ ~
ii IleIpful to cite Article 2 of Directive 97/36/EC in fulI in
this con text:
1. Each Membes-State shall ensure that all television broadcasts transmitted by
broadcasters mder its jurisdiction co~nplywith the rules of the system of
law applicable to broadcasts intended for the public in that Member State.
2. For the purptises of this Directive the broadcasters under the jurisdiction
of a MembeyState are:
- those established in that Member State in accordance with paragraph 3; :
- those to ivhom paragraph 4 applies.
3 . For the purposes of this Directive, a broadcaster shall be deemed to be
established in.a Member State in the foIIowing cases:
(a) the broadcaster has its head office in that Member State and the
editorial decisions about programme schedules are taken in that
Member State:
(b) if a broadcaster bas its head office in one Member State but editorial decisions on programme schedules are, taken in another
Member'State, it shall be deemed to be established in thc Member
State where a significant part of the workforce involved in the
pursuit of the television broadcasting activity operates; if a significant pa.t of the workforce involved in the pursuit of the television brcadcasting activity operates in each of those Member
States, t:le broadcaster shall be deemed to be established in the
Men~beiState where it has its head office; if a significant part of
the worijiorce involved in the pursuit of the teIevision broadcasting activ:;y operates in neither of those Member States, the broadcaster stall be deemed to be established in the Member State

I6lbid paras 35ff.

k 7 A GLenz in Case C-222194 Comnrissioti LJ Utrited Kirrgdo?r~
119961
.
.ECR 1-4025, -para 68.
58.
19i6id para 60.
20~rijber,
BJ, above n 7, 97; see Harrison, J and Woods, L 'Determirii~lg
Jurisdiction iu the
Digital Age' (1999) 5 European Prrbiic Low 583, 593.
21 Case C-22U94, paras 70ff.
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l8 Case C-222f94, para

22

10th rccital to Dir 9 ; ,j6/EC.

23 10th recital to Dir

9; : .6/EC.

!
,,

. :

lI??

IRINI KATSIREA

"

The Transmission State Principle

113

I,

.I

4.

5.

6.

where it first began broadcasting in accordance with the system
of law of that M e m b e r State, provided that it ~ n a i n t a i ~al sstable
and effective Iink with the economy of that M e n ~ b e rState;
(c) if a broadcaster h a s its head office i n a M e m b e r State b u t decisions o n p r o g r a m m e schedules a r e t a k e n i n a third country, o r
vice-versa, it shall be deemed t o b e established i n the Mernber
State concerned, provided that a significant p a r t of the workforce
involved i n the p u r s u i t of the television b r o a d c a s t i ~ i gactivity
operates in that M e m b e r State.
Broadcasters t o w h o m the provisions of paragraph 3 a r e n o t applicable
shall be deemed t o be under the jurisdiction of a Member State i n the following cases:
( a ) they use a frequency granted by that M e m b e r State;
( b ) although they d o n o t use a frequency granted by a Member State
they d o use a satellite capacity appertaining t o that Member State;
(c) a l t h o u g h they use neither a frequency g r a n t e d by a Mernber
State n o r a satellite capacity appertaining t o a Member State they
d o use a satellite up-link situated in that Member State.
If the question a s t o w h i c h M e m b e r State h a s jurisdiction c a n n o t be
determined i n a c c o r d a n c e w i t h p a r a g r a p h s 3 a n d 4, the c o m p e t e n t
Member State shall be t h a t in which the broadcaster is established within
the meaning of Articles 52 a n d following of the Treaty establishing the
European Community.
T h i s Directive shall n o t apply t o broadcasts intended exclusively f o r
reception in third countries, a n d which a r e n o t received directly o r indirectly by the public in o n e o r m o r e M e m b e r States.

The place of estabiishment is determined in Article 2(3) according to rules
relying on the place where the broadcaster has its head office, where editorial decisions about programme schedules are taken, where a significant
part of the workforce involved in the pursuit of the television broadcasting
activity operates, and where the broadcaster first began broadcasting. These
rules are set out in a hierarchical order.24 The prototype case is the one
where the broadcaster has its head office in the same Member State in
which editorial decisions about programme schedules are taken. This coincides as a rule with the State where the programmes are broadcast, since
programme policy is commonly designed there.
If the place where the broadcaster has its head office differs from that
where editorial decisions on programme schedules are taken, then, according t o Article 2(3)(b),the place of establishment is deemed to be the pIace
where a significant part of the workforce involved in the pursuit of the television broadcasting activity operates.25 The criterion of the place of the
2 4 ~ r i j b e rBJ,
, above n 7, 93.
2 5 ~ an case concerning the transmission of the RTL 4 and 5 services to the Dutch market the
Com~nissariaatvoor de hledia (Cvdki) co~lcludedby decision of 5 February 2002 that the

head office prevai,js, however, if a significant part of the workforce is active
in each of those ~'kemberStates. If no decision can be reached on the basis
of these rules, beliause a significant part of the workforce operates neither
in the ~ I a c eof tli.2 head office nor in the place where editorial decisions
about programme schedules are taken, the Directive introduces a rule
of last resort. The Mernber State, where the broadcaster begail broadcasting in accordance with its system of law, 1s considered to be its place of
establishment. :
When none of the rules of paragraph 3 are applicable to a broadcaster, it
is deemed to be d d e r the iurisdiction of the Member State from whose territory its broadcasts have been transmitted. Criteria identical to those laid
down in the sec*nd indent of the former Article 2 ( 1 ) are einployed in
Article 2(4), namkly the use of a frequeucy granted by that Member State,
of a satellite capicity appertaining to that Member Srate or of a satellite
up-link situated i~;lthat Member State. A difference between the two provisions is that, while under the former Article Z(1) this Iast category of broadcasters was referrkd to as 'not being under the jurisdiction of any Member
State', under the rjew ArticIe 2(4) these broadcasters are deemed to be under
the jurisdictiorl of a Member State.
Finally, in cases where jurisdiction cannot be determined in accordance
with paragraphs 3 and 4, Article 2(5) refers to the concept of establishment
within the meaning of ArticIe 52 (now 43) ff EC so as to avoid the emergence of a vacuum of competence.26 It is doubtful whether this test can
result in a Member State having jurisdiction other than the one where the
broadcaster's head office is locatednZ7
The most commonly held view in Iegal writing is that the rules in
Article 2(3), (4) 'and ( 5 ) have increased legal certainty.28 Moreover, the
broadcaster Holand Media Group (HMG) was established in the Netherlands according to
Art 2(3)(b).HMG's head office was located in Luxembourg, but its editorial decisions were
taken in the Netherladds and a major part of the company's workforce was located there. The
question whether HMG or the Luxembourg licensed satellite broadcaster CLT-Ufa is responsible for the two chann],.lsis in contention between the CvdM and the European Commission.
See COM(2002)7781 final Fourth Report on the application of Directive 891552JEEC
'Television without Frontiers', 6 January 2003, 9.
1

26Common position ~ E CNo
) 49196 adopted by the Council on 8 July 1996 with a view to
adopting Dir 961 ... K C of the European Parliament and of the CounciI amending Council
Dir 8915521EEC on tk,,: Coordination of Certain Provisions Laid Down by Law, Regulation or
Administrative Actio4 in Member States Concerning the Pursuit of Television Broadcasting
Aceivities, [I9961 OJ 1' 264152, recitaI 11.
2 7 ~ a r r i s o nJ, and Wb :xis, L above n 20, 597.
28 Lenz, CO 'Das Senriestaatsprinzip als Teil der europiiischen Medienordnung' in E~rropiiisches
Medie?~recht-Fer~rsei~~~~z
urrd seit~eger~~eirrschnftsrechtlici~e
Regelttr~g,Schriftenreihe des Instituts
fiir Europaisclles Me&nrecht Saarbriicken, Vol 18 (Munich, 1998), 21; Pingel-Lenuzza, I 'La
nouveiie directive 'T61cvision sans frontikres' ou la lente structuration du droit communautaire de
l'audiovis~~el'
(1999) 2 Revrre des affdires europterrrtes 173, 176; Meyer-I-Ieine, A 'Les apports de
la nouvelle directive 'T6ltvision sans fro~ltikres'du 30 juin 1997 entree en vigueur le 31 dkcembre
1998' (1999) 35 Revtrc. trir~restriellede droit eurwpten 95, 98.
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argument has been put forward that they have raised the llurdles to be
cleared by broadcasters who clairz~to fall under the jurisdiction of a certain
Member State with the aim of circumventing another Member State's
It is not sufficient any Inore to establish that the legal scat of a
broadcasting company is Iocated in a certain Mcmber State. In addition, it
has to be demonstrated that editorial decisions concerniilg programme policy are also taken there.
However, the view prevailing in the Comrnissioll is that the new
Article 2 has given rise to more problems of interpretation than it has
resolved.30 It is for example not clear what is meant by the place where editorial decisions about programme schedules are taken. Is it in the sense of
the 'centre of activities test' the place where decisions concerning programme poIicy are taken or the place where the programmes to be broadcast are finally put together?31 While editorial decisions are customariiy
taken by senior managers, programme scheduling is ofteii made in the
receiving state by personnel of a Iower
The wording used makes the
first alternative seem more plausible.33 However, would this solution be
appropriate in cases where significant decisions concerning programme
scheduling are talcen in branch offices in the receiving states? Also, the 12th
recital to Directive 97/36 refers to the place where the programme to be
broadcast to the public is finally mixed and processed.
The precise meaning of 'significant part of the workforce' is equally open
to speculation. It emerges from the common position of the Council that
quantitative as well as qualitative aspects have to be taken into account
when determining which percentage is 'significant'. It is ultiinately the task
of the European Court to draw the exact line.
All in all, one is left with the suspicion that the criterion of establishment, as it has been interpreted in the case law of the Court, would have
made it possible to determine the jurisdiction of a Member State more
clearly. Also, the adoption at Community level of criteria determining
the place of establishment of television broadcasters means an indirect
interference with the organisation and operation of broadcasting systems.
Member States do not have a free hand any more to lay down in their
national legislation conditions under which a broadcaster falls under their
2 9 ~ a r r a rC, 'EC Broadcasting Law Clarified: The Paul Denuit and VT4 Cases and the New
"Television Withor~tFrontiers" Directive' (1998) 1E?rtertai~mre?rt
Laru Review 16, 19.
30Protuinterviews at the Comluission, DG InternaI Market (MARKT) and DG Education and
Cultr~re(EAC) conducted for this study in March 2000.
3 1 HeIberger, N 'Die Konkretisierung des Sendestaatsprilizips iu der Rechisprechung des
EuGH' (1998) 1 Zeitschrift fur Urheber- und Medietrrecl7t 50, 56.
32 Harrison, J and IVoods, L, above n 20,596.
3 3 ~ r i j b e rBJ,
, above n 7, 96. Note also the decision of the Dutch C o u ~ ~ cof
i l State from 12
April 2001 which heId that the commercial TV stations RTL4 and RTLS fell under
Luxe~nbourgmedia law, not under the more restrictive Dutch media law. RTL's production
facilities were located in the Netllcrlands. However, its strategic and curnmercial decisions
were made in Luxembor~rg.
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jurisdiction. This dcvclopme~itis in sharp contrast with the proclanlation in
the 13th recital of Directive 891552 that the responsibility of the Member
States and their authorities with regard to the organisation of broadcasting,
including the systeills of Iicensing, admii~istrativeauthorisation or taxation,
will remain unaffe.d:ted.

The transmission !$tateprinciple distinguishes between the powers of the
transmitting and'ihose of the receiving Member State. The obligation is
incumbent upon t$e former to ensure that television broadcasts emanating
from broadcasters under its jurisdiction comply with the legislation
applicable to bro$dcasts intended for the public in that Member State
(Article 2 ( 1 ) of Directive 97/36/EC) including the provisions of the
Directive (Article 3(2) of Directive 97/36/EC). The latter, on the other hand,
is obliged not to restrict retransmissions on its territory of television
broadcasts from $her Member States for reasons which fall within the
fields coordinated by this Directive according to Article 2 a ( l ) of Directive
971361EC. It is ihus divested of the power to control Community
broadcasts with the sole exception of Article 2a(2).
Given that the'burderl of ascertaining the legality of broadcasts rests
entireIy on the M6mber State under whose jurisdiction a broadcaster f d s ,
it is pertinent to consider briefly the nature of the control exercised by that
state. Thereafter, $he obligation of the receiving state not to restrict retransmissions will be analysed.

A.

The Control @xercised by the Transmission State

The Directive stipulates that the transmission state shall exercise control
over broadcasts transmitted by broadcasters under its jurisdiction without,
however, determining [he ways in which this control will be carried out.
Consequently, the methods of control, the competent authority, the imposition of penalties in the case of transgression have to be regulated in the
domestic legislation of each Member State. A provision proposed by the
Commission, accjrding to which Member States should enforce compliance with the Directive by means of effective, proportionate and dissuasive
sanctions, was Ieft out during the llegotiations in the Council on the ground
that it would clash with the independent status of broadcaster^.^^
Article 3 ( 2 ) of.:~irective97/36 stipulates that Member States shall by
appropria~emearls ensure, within the framework of their legislatioi~,that
j 4 ~ r i j b e rBJ,
, above n17, 105.
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television broadcasters under their jurisdiction effectively comply with the
provisions of this Directive. The question has been poscd whether an obligation binding upon the Member States is enshrined in this provision.35
This question has to be answered in the affirmative, given that the effective
exercise of control by the transmission state is of paramount importance
for the creation of the internal market in broadcasting services. This view is
also borne out by the 15th recital t o Directive 89/552, which refers to
'the requirement that the originating Mernber State should verify that
broadcasts comply with national law as coordinated by this Directive'.
Finally, it is important to note that the amended Directive removed the
ambiguity previously existing as to which broadcasting organisations are
subject t o the supervision of the transmission state. Article 3 ( 2 ) refers
to broadcasters under the jurisdiction of Member States. The former
Article 2 ( 1 ) used to distinguish them, however, from broadcasters who,
while not being under the jurisdiction of any Member State, made use of
the technical infrastructure of a Member State. This created the impression
that Member States do not have a duty to ensure that broadcasters making
use of their techllical infrastructure comply with the provisions of the
Directive. On the other hand, according to Article 2(1) of Directive 891552,
these broadcasters also had t o comply with the domestic broadcasting legislation of the transmission state. As was seen above, the new Article 2(2),
(4) created the fiction that non-Community broadcasters using the technical facilities of a Member State are under its jurisdiction. It thus made it
clear that these broadcasters fall under Article 3(2) s o that they have to
coilform to the provisions of the Directive.

B.

The Obligation of the Reception State not to Restrict Retransmission

(iJ The Meanirtg of 'Retranstnission'
A first point which needs to be clarified with regard to the obligation of the
reception state not to restrict retransmission is the meaning of the term
'retransmission'. Unlike the European Convention o n Transfrontier
Television that defines retransmission as 'the fact of receiving and simultaneously transmitting, irrespective of the technical means employed, complete and unchanged television programme services, or important parts of
such services, transmitted by broadcasters for reception by the general
public', the Directive does not contain any definition of this term. The ensuing ambiguities were brought to the attention of the European Court.

35Saxpekidou, E Eleritherr kyklofovia tileoptikorr ypiresiorr s t i g , Eliropaiki Oikortot~riki
Koirrotita (Thessaloniki, Ekdoseis Sakkoula, 1990) 149.

3 The Tr~nsnrissio~z
S t ~ t ePrinciple
A significant qt!lestion concerning the term 'retransmissio~~'
was raised in
the case of Red q o t ~ e i e v i s i o ~This
r . ~ ~case coilcerned a channel, which
took u p broadcas~ingin July 1992 from a satellite up-link situated in the
Netherlands and, from Decenlber 1992, from a satellite up-link situated in
Denmark, while its broadcasti~igactivities were partially carried out in the
United Kingdom. The British authorities decided to put an end to the transmission of the programme from their territory. However, it turned out that
the channel did n0.t fall under the jurisdiction of either of the countries
involved, given that they applied different criteria linking broadcasters to
their legal systems,. Denmark and the Netherlands regarded establishment
as the relevant criterion, while the United Kingdom attached weight to the
place of transmission.
This incident of a conflicting disclainler of jurisdiction was used to argue
that the Directive 11ad to be amended so as to terminate the state of uncertainty reigning under Article 2(1) of Directive 891552. The Court, finally, did
not have to pass j4dgment on this case, since it was removed from the register following the hithdrawal of the questions submitted by the national
court.37
Nonetheless, a! ' interesting question was posed in this case: Do,es retransmission only app$ to cable or does it also apply to satellite television? The
Commission argujd that retransmission should be broadly interpreted so as
not to treat satell' :e and cable television in a n unequal manner. Otherwise,
retransmission cc,uld be provisionally suspended, where a cable channel
infringed Article 2&, while the same would not apply to a satellite channel.
This misconcepti~nwith regard to the bandwidth of the provisional suspension procedure has been dispelled in the revised Directive 97/36, where
the phrase 'provisionallp suspend retransmissions of television broadcasts'
has been replaced by the phrase 'derogate from paragraph 1'. It has thus
been made plain tLat the defence mechanism of Article 2a(2) applies equa1f.y
to direct reception and to cable retransmission.
The mirror im&e of the question raised in Red Hot Television has been
at issue in Commission v ~ e l ~ i a r In
n .this
~ ~case the Belgian Government
argued that the Directive only applies to primary television broadcasting,
and not to secondkry forms of broadcasting, such as transmission by cable.
The Court refuted this argument, drawing from the preamble to Directives
89/552, 9 3 1 ~ a3i ~~ dthe
~ European Convention on Transfrontier Television.
I

1

j6See COM(95)86 filial Report on application of Directive 89/552/EEC and Proposal for
a European Parliarntj~tand Council Directive amending Coitncil Directive 8915521EEC,
31May1995,19.
1
37AG Lenz in Case C~222194Con~~nissiotz
v United Kitzgdom 119961 ECR-I 4025, para 74
n 49.
3 8 ~ a sC-11/95
e
Corni~rissiotrv BeIgiuni [I9961 ECR 1-4117, Yaras 15ff.
39Council Directive 93/83/EEC on the Coordination of Ccrta~nRules C o n c e r ~ l i ~Copyright
~g
and Rights Related to Copyright Applicable to Satellite Broadcasting and Cable
Retransmission, [I9931 OJ L 245115.
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It reached the conclusion that cable retransmission falls within the scope of
the Directive. This finding of the Court clarified some aspects of the term
'retransmission'; others, however, still remain in the dark. The question
whether programmes have to be retransmitted sirnu1taneously and in their
entirety or whether active cable retransrnissio~lis also included within
Article 2 a ( l ) has not been answered.40Admittedly, the Court was not faced
with this problen~in the present case, since the Belgian legislation in question only concerned the passive retransmission of television progra'mmes.
Nevertheless, this is an important issue that is bound to arise in future.
'Television broadcasting' as defined in Article l ( a ) of Directive 89/552
,only refers to the initial transmission of television programmes.41 Even
though ;he communication of programmes between undertakings with a
view to their being reiayed to the public is included in this definition, no
reference is made to their retransmission. This leaves n o doubt thar
Mernber States do not have a duty to supervise programmes retransmitted
by cable network operators in their territory.42
NonetheIess, the line between primary television broadcasting and active
cable retransmission is difficult to draw. Active cable retransmissioil takes
place where foreign
are not retransmitted unchanged at the same
time,but where cabIe distributors are empowered to interfere with their content. This interference can range from the simple postponement of a broadcast to the compilation of parts of different broadcasts. According to the
definition of the European Convention, onry the simuItaneous transmission
of broadcasts in their entirety constitutes retransmission, while it is appropriate to speak of initial transmission where the broadcasts are modified. If this
analysis is correct, the Member State where the active cable distributioil takes
place has to be held responsible under Article 2(1). It may, however, be felt
that this result is undesirable in the case where the content of broadcasts stays
the same, while their transmission is deferred. Since the cable distributor does
not really create a new programme in this case, it seems justified to subject
such broadcasts to the jurisdiction of the state of initial transmission only.

(ii)

The Case Law of the European Court on the Prohibition
on Restricti?zgRetransnzission

T h e European Court had the opportunity for the first time to enforce
the prohibition o n restricting retransmission in the case Conz,nissio?z v
4 0 ~ Na~iclares,
e
JM-P Die Dedezrttrlzg iies Cemeirisshnftsrec1~tsftir das Feurrsebeu: Die
Ferrrsei~rici~tlir~ie,
Vortrage, Reden und Berichte aus dem Europa-Institut der Universitat des
Saorlandes, vol 253 (Saarbriicken, Europa-lnstitut der Univcrsitat des Saarlandes, 1Y91), 104;
Saxpekidou, E, above n 35, 127; Coulthard, A 'Dutch Television-Too Red Hot for UK!'
(1993) 14 Media Law and Practice 116 referring t o the o p i ~ i i o of
i ~ Leggatt LJ in Red Hot
Elcvision.
4 1 Case C-11/95, above 11 38, para 16.
42Saxpekirlou, E, above o 35, 126.
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~ c l ~ i t k nThis
z . ~ ~case concer~ledIegislation in the French and Flemish
community that created a system of prior authorisation for the retransmission by cable of t*.Ievisionbroadcasts from other Member States. The Court
struck down one after another the arguments brought forward by
the Belgian Go,!ernn~ent in support of this legislation. The Belgian
Goverumcnt's mhin argument was that the receiving Member State must
have the power to control whether foreign broadcasts comply with the Iaw
of the transmi::!;ion state, including the provisions of the Directive,
pursuant to Artieles 2(1) and 3(2).44
The Court objected that this interpretation is not compatible with the
division of ~ b l i ~ i a t i o nbetween
s
the transmission state a n d the state of
reception in Dire!:tive 891552. According to the system of the Directive, it is
e rbring its broadcasts into line with its legislation as
only for the f o r ~ ~to
adapted to the 1:irective. Apart from the exceptiorlal circumstances under
Article 2(2),in which the receiving Member State may suspend retransmission, its only other weapon is the recourse to Treaty infringement proceedings under Article 227 EC or the instigation of an action by the Commission
under Article 211.6 EC. In view of the ephemeral character of television
broadcasts, the wceiving State could also request the Court to prescribe
interim measurei under Article 243 EC.
For the same, reasons, the Court also rejected the argument that the
Belgian law was 'justified on cultural grounds since it sought to secure fulfil.~~
the Belgian
ment of Articles 4 and 5 of the ~ i r e c t i v e Furthermore,
Government invoked the elusive principle of subsidiarity so as to defend
the secondary cc;,~troIimposed on foreign broadcasts. The Court preferred
not t o touch upon the delicate issue as to whether the subject-matter of
the Directive faIis entirely within the Community's exclusive powers.46 It
simply stated thkt a Member State could not go against the letter of the
Directive by relying on Article 5(2) EC, implying that the transmission state
principle is in line with the principle of subsidiarity.
An interesting point made by the Belgian Government is that prior
authorisation of.foreign broadcasts is necessary so as to ascertain that they
emanate from a,Member State and are hence entitled to free circulation in
the Community. The European Court rejected this argument as well. It
found that the system of prior authorisation was not indispensable for

C-31/95 Corttrrrissioti v B e l g i i r ? ~I19961
~
ECR 1-4317.
"4bid paras 30ff; paras 87ff.
4S See also Case C-14/96 Crirr~innIProceedin~sa~aitlsrP a d Derr~rit[I9971 ECK 1-2785,
paras 31ff where thr:European Court equally dismissed this argument.
Arts 4 and 5 stipulate that broadcasters have t o reserve a majority proportion of their
tranwlissio~ltirne fur. European works aud at least 10% of their transniissiu~~
time or of their
programming b u d k ' t for i n d e p c ~ ~ d works.
c ~ ~ t Further: Katsirea, I 'Why the European
Brvadcastillg Quota Jhor~ldbc Aholislied' (2003) 2 ELK 190.
4h AG Lenz in Case !:;-I 1/95, para 60.

43 Case
-

~~

~

,,,I

, f430

The Transnzission State Principle

I R I N l KATSIREA

121

1

achieving this aim.47 This finding of the Court cannot, howevel; be talcen
as a denial of tile power of the Member States to verify that foreign programmes retransmitted in their territory fall within the scope of the
~ i r e c t i v eThe
. ~ ~outcome would have been different if the legislation in
question merely required cable operators to notify thc broadcasting authoritics of the origin of the programmes relayed by them.
By dismantling the Belgian legislation that raised obstacles to the free
retransn~issioi~
of programmes the European Court bolstered the transmission state principle significantly. It goes without saying that broadcasts originating from third countries do not fall under Article 2 and thus do not receive
the same treatment. Member States are at liberty to take whatever measures
they deem appropriate against such broadcasts as long as they respect
Community law and the international obligations of the ~ o ~ n r n u n i t ~ . ~ ~
The prohibition for the state of reception to interfere with broadcasts
retransmitted in its territory also formed the subject matter of three joined
cases judged by the European Court (referred to hereinafter as De Agostirti)
as a result of a reference for a preliminary ruling by the Marknadsdomstol,
the Swedish Market
These cases arose from injunctions applied
for by the Consumer Ombudsman, who is entrusted with the enforcement
of the Marketing Practices Law, to order De Agostini and TV Shop to cease
certain trade practices in relation to a children's magazine (Case-34/95),
slcin-care products (Case 35195) and a detergent (Case C-36/95).
More precisely, the first of these cases, Case C-34/95, concertled De
Agostini, the publisher of a children's magazine a bout dinosaurs that was
advertised on the television channels TV 3 and TV 4. TV 3 is a broadcasting company established in the United Kingdom whose programmes are
transmitted by satellite to Denmark, Sweden and Norway. TV 4 is a
Swedish channel. The Consumer Ombudsman considered the publicity for
the magazine in question t o be infringing ArticIe 11 of the Swedish
Broadcasting law, which stipulates that television advertisements must not
be designed to attract the attention of children under 1 2 years of age. He,
therefore, applied for an injunction based on the Marketing Practices Law
t o restrain De Agostini, subject to penalty payment, from marketing the
magazine in this manner or, subsidiarily, t o supply additional information
in his advertisements.
The Cases C-35/95 and C-36/95 concer~iedT V Shop, a company specialised in teleshopping that broadcast two 'infomercials' for skin-care
products and a detergent on TV 3 and on Homeshopping Channel, a
47 Ibid

para 86.
48Drijber, BJ, above n 7, 99.
4923th Recital to Dir 9713hlEC.
50Joincd Cases C-34/95, C-35195 and C-36195, K o ~ r s t i i t t e ~ i t o r i ~ b ~ ~ d(KO)
s t t ~ uo ~D~e ~ ~ e ~ ~
A g o s t i ~ t(Sve~rska)Forlng AB a d K o ~ r s u i i ~ e ~ ~ t o n z b r i d s n i a(KO)
~ r ~ ev~ t7'V-Shop I Sverige AB
[1997] ECR 1-3843.

Swedish channel. (The Consun~erO~i~budsrnarl
found these television spots
to be contrary to, the Marketing Practices Law, in that they were unfair
towards consumers, mainly by making inisleading statements about the
products' effectiveness. He aslced the Ma~knadsdonzstolfor an order prohibiting TV-Shop from making such statements in connection with the marketing of these products.
The Marknadscior?lstol referred to the European Court questions on the
con~patibilityof such injunctioils with Articles 28 and 49 of the Treaty or
Directive 89/552.'0nly the questions in connection with the Directive are
relevant to our examination. It seems helpful to outline the answers of the
Court in a revers? order from which they were given, namely by looking
first a t Case C-34/95,
The Court held that Articles 1 6 and 2 2 of the Directive, which afford
protectio~~
to minors froill television programmes in general and television
advertising in patticular, have totally harmonised national laws dealing
with the permissible content of television advertising in relation to minors.
As a result, &.hesrlbject matter of Article 11 of the Broadcasting Law fell
within the fields ~bordinatedby the Directive and could not he opposed to
broadcasts from other Member States by virtue of Article 2 a ( l ) . This finding only preclude~$the application of the provision in question to TV 3. Its
application to the'domestic channel TV 4 was not contrary to the Directive
in view of Article :3(1), which allows for more stringent rules to be adopted
by a Member Stai? vis-a-vis broadcasters under its jurisdiction.
With this ruline the Court tied the hands of national authorities to rheasure programmes fiom abroad against the standards of their own broadcasting legislation with regard to minors. It showed, however, respect for the
legal order of the state of reception by stating that it is still entitIed to apply
its legislation 'designed to protect consumers or minors in general, provided
that its application does not prevent retransmission, as sttch, in its territory
The meaning of this distincof broadcasts fro111 another Member
tion will be considered in the next section.

IV.

A.

RESIDUAL POWERS O F T H E MEMBER STATES
T O C O N T R O L COMMUNITY BROADCASTS

Express Pow.;rs under Article 2 a ( 2 )of Directive 97/36/EC

'The only exception from the transmission state principle is stipulated in
Article 2a (2), accbrding to which a Meniber State may derogate from the
requirements of the first paragraph under strict conditions.

-

51 Ibid,

para 59.
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to take a decision on the compatibiIity of such measures with Conlmmlity
l a w within a period of two months. This arne~ldineiltis coinn~endablein
view of the grave inlplications of a suspensioll of retransn~issionfor the
broadcaster affected.

B.

Power of the Member States to Restrict Hetransmission for Reasons
not Falling within the Fields Coordinated by the Directive

(i)

The Nola-exhaustive Character of Article 2 a ( l ) of Directive 97/36/EC

.The wording of Article 2 a ( l ) leaves no doubt that Member States must not
restrict retransmissions on their territory of Community broadcasts for reasons onIy which fall within the fields coordinated by the Directive. It follows
a contrario that Member States are free to impose on foreign broadcasts
those aspects of their broadcasting legidation, which have not been
harrnonised by the Directive. This view, which is widely accepted,59 has Ied
some commentators to the conclusion that the Directive does not constitute
the first step towards the adoption of a Community media policy.60
This conclusion has been countered with the argument that the mutual
recognition of national rules afforded by the Directive goes beyond the
areas harmonised by it.61 Decisive importance has been attached, in reaching this verdict, to the 12th recital in the preamble to the Directive 89/552
according to which it is 'necessary and sufficient that all broadcasts comply
with the law of the Member State fro111which they emanate'. Also, the 14th
recital stresses that it is the law of the originating Member State that has t o
be respected by broadcasts intended for reception in another Member State.
This argument is disputable. According to the 15th recital 'the requiremcrlt that the originating Member State should verify that broadcasts comply with national law as coordinated by this Directive is sufficient under
Community law to ensure free movement of broadcasts without secondary
control on the same grotknds in the receiving Member States', ie on grounds

N Rurrdfunkfreiheit und EG-Vertrag. Die Einwirktrngen des Ertropaischen Rechts
auf die Artsgesiultrt~~g
der ?ratio?~alenRur~dfifrrrrkordjzrtr~gen
(Baden-Baden, Nomos, 1994),101;
Seelmann-Eggebert, S Interr~atiorraler Rurtdfu~rkhandel: irn Recht der World Trade
Orgrrrrisatio?~urrd der Ertropaischen Gemeirzschafi (Baden-Baden, Nomos, 1998), 216;
Steindorff, E Grer~zender EG-Kompetetrzerz (Heidelberg, Verlag Recht und Wirtschaft, 1990),
101; Gulich, J Rechtsfragen grelrziibetvchrciterlder RirtrrIfilt~kserrdu~tgen.
Die rieritsche
Rrmdjr*nkordntmngim Ko?rfIikt nrit der Diercstleistri~zgsfreiI~eit
(Baden-Baden, Nomos, 1990),86;
Lenz, CO, above n 28, 26; Kugelmanr~,D Der Rii?idfrink trnd die Dietrstleistrtt~gsfreii~eit
des
E WG-Vmtrages (Berlin, Duncker und Humblot, 1991),51,43; see Kiihn, M 'Harmonisierung des
Rundfunkrechts in Europa. Z u m Entwurf der Richtlinie der EG-Kommission' (1986) 21
Zeitschrift fir U~heber-ii~rdMedienrecht 585f.
60 Kugelmann, D above n 59, 43.
Niedobitek, M above n 8, 163.

59 Petersen,
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pertaining to a r e i s coordinated by the Directive. This inlplies that the
in broadcasting is nut guaranteecl by the Directive
freedom of tra~~smission
ill absolute terms, put only in so far as national laws have been harmonised.
Furthermore, a hure recognition principle, which worild preclude importing Member States from invoking both harmonised and non-harmonised
interests, would h ~ d l be
y compatible with the Community legal order.62 It is
i ~ focus away from harmonisation, mutual recognitiol~
true that, by s h i f t i ~the
obviates the need'for a cumbersome regulatory Community mechanism.
Furthermore, it is inore deferential to the autol~omyof the Member States.
Nevertheless, mutual recognition entails the risk that the standards of the
importing Memb& State might be lowered. Therefore, a pure recognition
principIe would have to be based on the assumption that a common core of
broadcasting policy standards exists in the Member States. Such a n assumption stands out in sharp relief to the variety of programme content requirements to be enco1;intered in the Community. Completeiy deprived of the
possibility to exclude foreign broadcasts not consistent with their legislation,
receiving Member States would be forced to tower their domestic requirements as weli. Thispisa far cry from the high level of protection to be achieved
by means of harn~dnisationaccordir~gto Article 95 (3) E C . ~ ~
Moreover, the qndorsen~entof the pure recognition principle would signify a departure from the approach consistently taken by the European
Court, that the stz.te in which a service is provided is not entitled t o undertake s ~ p p l e m e n t a lcontrols
;~
if the supplier is already subject to equivalent
controls in the sta :,{ of e ~ t a b l i s h r n e n t Factual
.~~
equivalence, as required by
this approach, wcjtld be repIaced by fictitious equivalence.65
Finally, the pu;!e recognition principle would be inconsistent with the
states that the Directive is without prejudice t o future
17th recital,
Community acts cd h a r m o n i ~ a t i o n If
. ~a~ free market in broadcasting services was created a::! a result of the pure recognition principle, the subsequent
harmonisation provided for in this recital would operate as autonomous
lawmaking, not serving the elimination of obstacles to the free movement
of television broadcasts. The question whether Community competence can
be that far-reaching is a matter for speculation. However, the relevant
Treaty provision?, namely Articles 3(h), 4 7 ( 2 ) , 94 and 95, only allow
harmonisation mpJasures t o be adopted if they are necessary for the
common or internal market to function. Also, the repealed Article 100b(2)
povided for mutual recognition as an alternative to harmonisation, not in

whit::

62~teiadorff,E above rl; 59, 101.
3bid.
64 Case 279180 T-Yebb j19811 ECR 3305; [1982] 1 CMLR 406; Case 205184 Colrr~>tissio~i
v
G e r ~ ~ t a r119861
iy
ECR 3755; 1198712 CMLR 69.
"Steindorff, E, above !I 59, 102.
6616id 99; corltra, AG lacobs in De Agostirti, para 77.
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addition to lt, in case the internal nlarltet prograimne had not beer1 con~pIeted
by the end of 1992. It is therefore unlikely that the Directive empowers the
Community to adopt harmonisatioli acts as irlstrunients of autonomous lawmaking.
The technique of lnutual recognition cult7 Izar~nonisatianadopted by the
'Television Without Frontiers Directive is thus a via vledia. An important
conc~usionto be drawn from the foregoing is that the transmission state
principle is not written in black and white in the Treaty nor does it emanate
from the fundamental freedoms in the interpretation given to them by the
~ more than a method called
European Court in Cassis de ~ i j o nIt. is~ no
into play by the Community legislature, so as to complete the internal inarket in broadcasting services.68
In view of the foregoing considerations, it seems right to conclude that
Article 2a(1) is non-exhaustive so that restrictions of Conimunity broadcasts on grounds not coordinated by the Directive are legitimate.

(ii) LVhich Fields are Coordinated by the Directive?
The extent to which Member States are still allowed to restrict retransmissiori is not clear. A central controversy concerns the ineaning of the terms
'thc fields coordinated by this Directive' but also the characteristics of the
laws affecting retransmission. The extent of the power of the Member States
to subject foreign programmes to national laws not harmonised by the
Directive has been a t issue in Comrnissiorl u ~ e l ~ i u and
n r De
~ ~Agostirzi.70
In the first of these cases, one of the justifications adduced by the Belgian
Goverllment in support of the system of prior authorisation for retransmission by cabIe of broadcasts from other Member States in the French
Colnmunity was the need to safeguard pluralism in the media. The Court
recalled its judgments in the cases ~ o u &
and~Comr~zission
~
v Netheria7~ds~~
where it had found a cuItural policy aiined at safeguarding pluralism to
constitute an overriding requirement relating to the general interest, which
justifies a restriction on the freedom to provide services. It considered it
superfluous to examine whether the question of preservation of pluralism
in the media had been exhaustively regulated by the provisions of Directive

6 7 ~ e Case
e
C-233194 Gerjnarry v Europear~Pnrlia~lietrtand Co~rltcjl(19971ECR 1-2405,
para 64, noted at (1998)35 CML Rev 459; Drijbcr, BJ, above n 7, 87 n 2.
68AGLenz in Case C-222194 C o v i ~ ~ ~ i s s iuo Urrited
tr
Kitfgdorn (19963 ECR 1-4025, para 38.
h 9 ~ a s C-11/95
e
Cotrrrrrissiorr v Belgiu~rt(19961 ECR 1-4117.
'O~oined Cases C-34/95, C-35/95 and C-36195 K o t r s u n ~ e r z t u t ~ ~ b i r d s n ~ a(nK~O~)e vn De
Agostirri (Svensku) Forlag A 3 and Ko~u~rrrrerrtorr~Ouds~~~utzr~eii
( K O )v TV-Shop I Sverige AB

19971ECR 1-3843.
Case C-288/89 Stirhti~rg C o B c f l u r Anioi~ttcvorricizni?rg G~utidn n d Oibeis /1991]
ECR 14007.
7 2 ~ a sC-353189
e
Cot,wrission v Nctherlarrds 119911 ECR 1-4069.

891552 o n advertising, in particular Articles 10(1), 11{1),1.7(1)(a) ant) 19,
as the Commissioii contended. The Court observed that in any event 'the
Belgian Government has not shown adequately i11 detail that the system of
prior authorisation was iiecessary and proportional for protecting pluralism in the audiovisua! fieId or in the media generally'.73
The reasoning of the Court is compelling, given that Article 49 EC is the
fall-back standard against which rules ilnpediug the transmission of transfrontier broadcasts, which have not yet been harmonised at Community
level, have t o be measured. Nonetheless, it is regrettable that the Court
avoided answerink the question whether the Directive completely covers
the topic of medis, piuralism. The Commission's contention relies o n the
fact that advertisilik rules concerning 'when, where and how advertisements
may be placed'74 20 not only aim to protect the interests of the captive
viewer. An equalli: if not more important purpose served by them is to
secure the divers:ry of opinion in tclevision programmes, in which the
advertisements are"embedded,
but also of the media in general, especially of
bthe written press.;s However, as Advocate-General Lenz observed, the
rules in Article 10 .$tscq are technical in nature, are not immediately related
to pIuralism in tiie media and cannot, therefore, regulate this matter
c ~ n i ~ r e h e n s i v e Hence
l ~ . ~ ~ it, is suggested that national laws on pluralism in
the media have no,:: been fully harmonised by the Directive so that restrictions of retransmission are still permitted on these grounds.
'I'he B'elgian Government argued further that the authorisatio~irequired
for the cable retraismission of forcign programines in the Flemish community was justified i,n grounds of public policy, public morality or public
security.77 The receiving State should have the power to control whether
foreign broadcasts'violated these objectives, given that no harmonisation
had taken place at Conin~unitylevel in this respect. The Court did not
accept this argumept either. It held that matters related to these legitimate
interests were not alien to the Directive yet it was cautious enough to add
that, in so far as the rules contained therein were not exhaustive, the prior
authorisation of bioadcasts from other Member States was not justified,
since it effectively nullified the freedom to provide services.
Once again one3,isbound to subscribe to the view of Advocate-General
Lenz that question2 of public policy, good morals and public security are
not expressly and; at any rate, not cornpreher~sivelydealt with in the
"Case C-I 1/95 ~orlzrnissiottv Belgirrtn (19961ECR 1-4117, para 5 5 .
74AGJacobsit, Joined Cases C-34/95, C-35/95 and C-36/95, para 58.
75Bulli~~ger,
M 'Werbung und Quotenregelung zwischeu nationalem und europiiscl~em
Rundfunkrecht' i11 Stern, K et al. Eirte R~?rdfrrlrbordnr,lrgi?korirzfur Eliropo-Cl7ancen rind R i ~ i k e n ,
Schriftenreihe des Instituts fiir Kundfunkrecht at1 der Universitat zu Kohl, vol 54 (Munich, CH
Beck, 1990), 85, 91f; Muller, M 'Die Revision der EG-Fernsehrichtli~~ic-EMR-Ilialug alrl
2.12.1993 in Mainz in Zusarnmenarbeit mit SAT.1' (1994)1Archiv fir Presserccht 26, 29.
76 AG L e n z in Case G I ;!/95, para 63.
771bid, para 91.
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D i r e ~ t i v e They
. ~ ~ are only cursorily toucl~edupon in con~iectionwith
television advertising and with the protection of ~ n i ~ l ounder
rs
Articles 12,
1 6 and 22. Aiso, Article 22a in the amended Directive 97/36 aims at the
protection of public order. These provisions cannot, however, be taken to constitute an exhaustive regulation of t11c vulnerable values in question. Suffice it
to say that no standards have been set with regard to the treatment of subjects
such as violence and sex in programnles addressed to adult audiences.79
Consequently, the fact that the Directive vests the receiving States with
the express power to deviate from the transn~issionstate principle in the
case of infringement of Article 22 cannot be taken to imply that all other
defence of public policy and morals against broadcasts from other Member
States is outlawed.80 Admittedly, this reasoning strikes a heavy blow to the
principle of mutual trust. Nonetheless, a balanced solution cannot be
achieved by denying every right of the receiving states to assert their fundamental interests in the protection of their public order. Instead, the proportioi~alitytest should be strictly appIied so as to ensure that the curbing of
foreign programmes is indispensable.
The judgment of the European Court in the case Co?rzrnissiorzu Uelgitt?rt
has been described as 'the strongest statement of the ECJ to date that the
country of origin principle is primary and cannot be overriddell by the concerns of the receiving State regarding the colitent of programming except in
limited circurnstances involving a grave and serious breach of ArticIe 22'n81
This reading of the judgment is not convincing, give11 that the Court did
not pronounce the receiving state ineligibie to control transfrontier broadcasts for reasons such as the protection of pluralism or of public policy and
good morals.82 It is only on the facts of this case, in view of the far-reaching
secondary control imposed on foreign broadcasts in the French and Flemish
comn~unity,that the Court upheld the Cornmission's objections.
The validity of this conclusion is born out in the judgment handed down
by the Court in the De Agostini caseag3A main difference between case
C-11/95, Commission v Belgium and this case is that, whiie the former
78 lbid, para

100.

79 Hoffmann-Riem,

W 'Defending Vulnerable Values: Regulatory Measures and Enforcement
Dilemmas' in Blumler, JG (ed) Televisiotr and the Pt4Glic lttterest. Vtdnerable Virl~iesi?t West
Etrrapearz Broadcirstirtg (London, Sage, 1992),173, 190.
80Co~itraAG Lenz in Case C-11/95, para 101. See, however, para 104 of the same opinion,
where AG Lenz left the option open that, in the case of flagrant offences against public policy,
public security or good morals a Member State might be entitled to take action against broadcasts from other Member States.
81Pullen, M and Ris, B 'Television Without Frontiers: The Saga Coutinues' (1997) 1
E~lterfdinrnentLaw Review 3.
8 2 ~ n o t h eM
, and Bashayan, H 'Die Revision der EG-Fernsehrichtlinie. Ein europaischer
EntscheidungsprozeR irn Lichte nationaler Kompete~~zen'
(1997)6 Archiu fur Presserecht 849.
"Joi~led Cases C-34/95, C-35/95 and C-36195 Ko~rsrtmerrtontbrids~~~at~ne~t
(KO) v De
Agostini (Svenska) Forlag A0 otzd I<onsut~ierttor~tbrrds~~ta~r~te~t
( K O )v 'I'ILSlrop I Suerige AB
[1997]ECR 1-3843.
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concerned an obstlicle to the retransn~issionas such of foreign progranunes,
the latter is about;~iationalmeasures restricting the marketing of products
in a mariner unfaii. towards consumers, which only indirectly have repercussions on the b:j,adcasting of
As already mentioned, in
cases C-35/95 an< C-36195 the Consumer Ombudsman sought to restrain
TV-Shop from m::i,.ing unsubstantiated statements in connection with the
marketing of skin are products and a detergent. The Court distinguished
between provisio~i;~
in the Directive on the content of television advertisements and others 4n where and how advertisements can be inserted. It came
t
to the conciusion tiiat the Directive only partially coordinates national laws
on television adveiiising.
Once again, thelCourt did not directly address the question whether misleading advertising falls within the fields coordinated by the ~ i r e c t i v eIt. ~ ~
took a different approach instead by drawing a line between provisions
specifically regulajing the broadcasting and distribution of programmes
and others having the general aim of protecting consumers from misleading
a d ~ e r t i s i n g *In~ tlrs Court's opinion, the Directive and hence the transmission state principle are onIy concerned with the broadcasting and distribution of programnles; they are not applicable to the general advertising
legislation of the h)len~berStates. Consequently, Membcr States are not precluded from imposing their legislation on consumer protection on foreign
television adve~tisr~ments.
This power has 'however been subjected to two, somewhat obscure conditions. The meas1ii:es taken against an advertiser with regard to advertisements transmitte;: from another Member State should not entail a
secondary control ,of television broadcasts on top of that exercised by the
transmitting state,B7 Moreover, they should not restrict retransmission as
such of foreign teIevision broadcast^.^^ These conditions will be explored
in the folloruing.
It has been argued that the Court created a link between two unreIated
issues, namely the buestion whether advertisers can invoke the transmission
state principle and the question which fields have been coordinated by the
~ i r e c t i v eHowever,
.~~
this judgment cannot be interpreted as excluding
advertisers from t h scope
~
of the Directive. The allegation that the Directive
only applies to bioadcasters and not to advertisers was made by the
claimants and disputed by Advocate-General Jacobs and the defendants

3,

84Drijber,BJ, above n 99.
8sAG Jacobs in Joined S,ases C-34/95, C35/95 and C-36/95, paras 79ff.
86 joined Cases C-3419.!, C-35/95 and C-36/95, paras 33f.
871bid, para 34.
ssi6id, para 38.
I
8 9 ~ r i j b e rBJ,
, above n ) 100.
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on the ground that it would weakcn the transmissiun state principle in its
purpose and effect. 90
The Court took account of this argument in its judgment. Nonetheless, it
did not directly answer the questio~lposed, but made a general observation
o n the relationship between the Television Without Frontiers Directive and
the Misleacling Advertising ~ i r e c t i v eThe
. ~ ~latter defines misleading advertising and lays down minimum requirements for its control in the interest
of consumers. Drawing support from a judgment handed down by the
EFTA Court in a case similar to De ~ ~ o s t i nthe
i , European
~~
Court ruled
that the Misleading Advertising Directive would become ineffective as
regards television advertising if the receiving Member State was not allowed
to apply its implementitlg legidation to foreign broadcasts.
The Court thus confirmed that measures can be taken against advertisers
producing commercials contrary to the Misleading Advertising Directive,
without, however, excluding the category of advertisers in toto from the
Television Directive. Such a result would have been inconsistent with the
Directive, given that advertising is the area most extensively regulated
therein.93 Moreover, it would not have chimed with the second part of the
judgment in which De Agostini successfully relied on the tra~ismissionstate
principle so as to prevent the application of Swedish broadcasting law to its
advertisements. All in all, the Directive equally applies to the activity of broadcasters and to more arlcillary activities such as those of advertisers or sponsors.
What is the reasoning then behind the distinction drawn by the Court
between laws regulating television advertisillg per se, which fall within the
ambit of the Directive, and general legislation on the protection of consumers against misleading advertising, which does not? We have already
seen that the Court drew an al~alogousdistinction in the second part of this
judgment between general legislation 011the protection of mir~orsand legislatior1 specifically designed to control the content of television advertising
with regard t o minors.94 These distinctions seem justified, given that the
Directive only coordinates provisions concerning the pursuit of television
broadcasting activities. The reasoning of the Court is based on a pragmatic
view of the scope of the Directive. Since the Directive subjects advertising

90 AG Jacobs, paras
91 Council Directive

35ff.
8414501EEC of 10 September 1984 Relating to the Approxi~nationof the

Laws, Regulations and Administrative Provisiolls of the hlelnber States Concerning
Misleading Advertising, [I9841 OJ L 250117.
9 2 ~ o i n e dCases E-8/94 and E-9/94 Forbrrtkerunrbridet u Matte1 Sur~rdinaviaarid Lego Norge,
J u d g n ~ e n of
t 16 June 1995; Joined Cases C-34195, C-35/95 and C-36/95 Konsurr~entotlrbudsrItannen (KO) u De Agosrini (Sve~rska)Forlag A% and I<onsti~ne?rtoirrb~rds~nnnr~e~r
(KO)v
TV-Shop I Sverige A% [I9971ECR 1-3843, noted a t (1997)34 CML Rev 1445, 1449.
93Crisc11010, A 'The 'TV Without Frotitiers' Directive and the Legal Regulation of Publicity ill
the European Community' (1998)23 ELR 357, 363.
Y4 See p 121 above.
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only to limited rui[,s protecting consumers or minors in their capacity as
television viewers,:' it could not be regarded as a comprehensive piece of
consumer protect~?.nor child welfare legislation. Being obliged to respect
the responsibility d l Men~berStates for the financing of progran~~nes,96
the
Directive had to weigh advercisi~~g
restrictio~~s
against their repercussions
on the funding of television. Consequently, depriving Member States of
their right to appl) ,their general laws to Con~~nllnity
broadcasts would curtail their power to set cotisunler or chiid protection standards.
In the light of th::se considerations, the reasoning adopted by the Court has
to be welcomed. 3): putting emphasis on the general nature of the provisions
at hand instead of their subject matter (unfair advertising), the Court answered
the question as to tlle extent of cooldination in the Directive in an ingenious
way. General 1egisl~;tionfalls in any case outside the ambit of the Directive.
The C o m m i s s i o ~proposition
~'~
that inisleading advertising is not within
the fields coordinated by the Directive was dealt with in a more straightforward manner by: Advocate-General Jacobs. He disagreed with the
Comnlisison o n aC1iountof the difference between the 'fields coordinated
by the Directive' aqd 'the specific matters regulated by
He held that it
is the former concept, which is decisive for the application of the transmission state principle. In his view, even tIiough there are no specific ruies in
the Directive on misleading advertising, it suffices that television advertising in general is ode of the areas coordinated by the Directive.
al
approach, an intriguing arguIn support of ~ d v o c a t e - ~ e n e rJacob's
ment has been derived by Drijber from the compariso~~
of Article 2a(1) with
Article 3(1) and the 44th recital of Directive 97136.98 Article 3(1) allows
Member States to require television broadcasters under their jurisdiction to
comply with more detailed or stricter rules irz the areas covered by the
Directive. The 44th recital sets out by way of example stricter rrrles ill the
fields coordinated 6 y this Directive, which can be applied by Member States
to broadcasters under their jurisdiction, with the aim of the achievement of
language policy gccals, the protection of pluralism etc. Drijber took issue
with the judgmentjof the Court in ~ e c i e r c - ~ i p l eIn
c .his
~ ~ opinion, this ruling brings out the breadth of Article 3(1). The Court found a national provision prohibiting !the broadcasting of advertisements for the distribution
sector with the aim of protecting the written press to be in accordance with
Article 3(1), even ',:bough neither rules on advertising by the distribution
sector nor on the .~rotectionof pluralism are specifically contained in the

:.

95See 27th recital to D 891552.
9 6 ~ e13th
e recital to DLr. 891552.
9
7 Jacobs,
~
~para 80.
98 Drijber, BJ, above n 7 , 101.
99 Case C-412193 Socidtk d'l~rrportritiott&dorfarcf Leclerc-Siplec v TFI Prrblicit6 Srl
Pttldicitd SA [I9953EC' I 1-179.
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Directive. The fact that the Directive does not encompass these interests
was not considered by the Court to liinit the scope of Article 3. SimiIarly,
the rules listed in the 44th recital as fa1Iing within the 'fields coordinated by
the Directive' pursue interests, which have not particularly been dealt with
in the Directive. Notably, instead of referring to the 'areas covered by the
Directive' as in Article 3 ( 1 ) , this recital uses the same phraseology as
ArticIe 2 a ( l ) . Given that the 44th recital merely elaborates on Article 3,
Drij ber considered that the terms 'areas covered by the Directive' and 'fields
coordinated by the Directive' are applied interchangeably. Therefore, their
meaning in Article 2 a ( l ) and in Article 3 (1)is the same. From this he concluded that the subject matter of a rule, not the value protected by it, determine whether it falls within a coordinated field.
It is submitted that this argument, compelling though it might seem at
first sight, is not conclusive. In Article 3(1), the term 'areas covered by this
Directive' does not serve to draw an accurate distinction from the areas not
covered by the Directive, since the Member States are equally free to adopt
stricter or more detailed rules in the latter areas. If televised advertising for
the distribution sector had been found to be outwith the scope of the
Directive in Leclerc-Sipiec, France would have been all the more a t liberty
to outlaw advertising for this sector. Therefore, the definition of the exact
boundaries of the fields coordinated by the Directive was not material to
assessing the legality of the provision in question. O n the contrary, the
phrase 'fields coordinated by this Directive' in Article 2 a ( l ) circumscribes
the areas in which the transmission state principle applies, so that retransmission of broadcasts from other Member States may not be restricted. A
stricter interpretation of this phrase in the sense of 'the specific matters regulated by the Directive' seems justified, so as not to let sensitive aspects of
the Member States' broadcasting policy go by the board.
Having shed some Iight on the meaning of the phrase 'the fields
coordinated by the Directive', it is necessary t o consider, lastly, the
above-mentioned conditions for the application of general laws to transfrontier broadcasts. What does the requirement mean that national rules
should not involve secondary control of television broadcasts nor prevent
retransmissio~las such? A clue given by the Court in paragraph 35 of the
judgment is that consumer protection legislation which 'provides for a system of prohibitions and restraining orders t o be imposed on advertisers
enforceable by financial penalties' satisfies this requirement. First, this passage suggests that measures should not be taken against the broadcaster,
but only against the advertiser. Secondly, there should be no control of
broadcasts prior to their transmission. The comnlercials could only be
scrutinised by the courts or other state authorities after their airing.Io0
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It is true that i :tj~inctions
against advertisements broadcast from other
Member States also prevent their retransmission. Nonetheless, such measures are less likely to he motivated by the wish to restrict the free circulation of b r o a d c a ~ i i nservices.
~
More immediate methods of blocking
retransmission arl.: available to this end, not least in view of the practical
difficulties of enft>rcing remedies availabie in the receiving state's legal
syste~nagainst an .tdvertiser established in a different state.l0I
It is illteresting :to note that these conditions on national legislati011preventing the distri:)ution of foreign broadcasts parallel the jurisprudence of
the Federal Con:;citutional Court of Germany on freedom of speech.
According t o ArtFle 5(2) of the German Constiturion (GG), freedom of
speech as well as ireedom of the press find their limits in the general laws,
in the rules on the: protection of youth and in the right to persona1 honour.
Genera1 Iaws have. been defined by the Federal Constitutiorial Court rather
long-windedly as taws that 'do not prohibit an opinion or the expression of
an opinion as s u c [ ~but are directed towards the protection of legal rights
which need such protection regardless of any specific
in other
words, laws that die directed towards the protectiori of a community value,
that takes precedence over the exercise of free speech.lo3 The European
Court, by allowi~igthe free movement of broadcasting services to be limited only by laws satisfying requirements anaIogous to the ones under
Article 5(2) GG, ernphasised its constitutional rank. Only laws that d o not
pursue the segregirtion of the natiorlaI broadcasting markets behind the
cover of general interests are in keeping with the Television Directive.
In conclusion, it may appear that the Court in De Agostini made two
steps forward and'one step back in the completion of the internal market in
broadcasting servikes. On the one hand, it precluded the application of the
Swedish broadcasting Iaw prohibiting advertisements directed a t children
under 12, while on the other it sanctioned the application of the consumer
protection legislation. The first part of the judgment is surprisingly considerate towards the interest of the Member States to stem the flood of
imported broadcasts in contravention of their general legislation. One
should bear in mind, however, that it is merely the general legal order of the
Member States to which the Court has been deferential. As for the rest, it
remains doubtful 'Low far cultural values cherished in the nationaI broadcasting laws qualify to hinder the free movement of services.
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CONCLUSION

The translnission state prirlciple is the mechanism chosen by the drafters of
the Television Without Frontiers Directive so as to distribute regulatory
powers over a single event: the transmission of a transfrontier broadcast.
This principle is symptomatic of the subjection of broadcasting to the Iogic
of the internal market that requires only one Member State to be responsible for the content of a given broadcast. It is the transmission state that is
entrusted with the supervision of broadcasts falling under its jurisdiction,
while the reception state has the power to intervene in exceptional circum,stances only, The obvious drawback is that the state, where broadcasts are
received and which is therefore primarily affected, is restrained from asserting its legitimate interests. The present article has examined the question
whether the Directive has succeeded in resolving the tension between transmission and reception state satisfactoriIy by means of a balanced and legally
secure reguIatory framework.
The identification of the state having jurisdiction over a certain broadcaster has been fundamental to the Directive's conception. Directive 591552
failed to flesh out the link between state and broadcaster, thus giving rise to
lcgaI uncertainty. The revised Directive 97/36 went from the one extreme to
the other by aspiring to cover all possible factual consteIlations through complex rules of conflict. This formalistic approach is misconceived, since it is
prone to abuse and to interpretative difficulties. The more open-ended 'centre
of activities' test developed by the European Court is the better option.
It has been suggested that the Directive provides two compensatory
mechanis~nsin an effort to rise to the chaIlenge of creating the internal market in broadcasting services, while giving leeway to the reception state to
regulate content issues.lo4 First, Article 2a(2) of Directive 97/36 permits a
derogation from the transmission state principle on the ground of
protection of minors. This exception can only be invoked under very strict

' 0 4 ~ h elast arrow in the reception states' quiver is circumvention that can be pleaded by
Member States whose legidation has been evaded by broadcasting organisations
directing most of their programmes to their territory, while being established in different
Member States. Uncertainty reigns as to the conditions that have to be satisfied for the substalltiatioll of abuse of Com~nunitylaw. See the case law of the C o ~ ~ in
v t Case 33174 Van
Uirrsbergerr v Bedrijfsuercrriging Metaalfrijuerheid 119741 ECK 1299; Case C-211191
Co~~arrrission
v Beigiirtn [I4921 ECR 1-6757; Case C-148191 lrerertigi~lgVero?ricn Otnroep
Orgmzisatie u Comarissflrioat uoor de Media [I9931 ECR 1 4 8 7 ; Case C-23193 T V 10 SA u
Contnrissariaat voor de Media [I9941 ECR 1-4795; Case C-11/95 Cotrtn~issio?~
u Belgitcm
[I9961 ECR 1-41 17; Case C-56/96 V T 4 v Vlon?rlseGemeenschop [I9971 ECR 1-3143; Case
C-212196 C e ~ t r oLtd.
s v Erbuerus- og Selskabsstyreiseta [I9991 ECR 1-1459 and the commentary by Huglo, JG 'Droit d' Ctablissenlent et libre prestation des services' (1992) 28 Revlie
trirtiestrielle drr iiroit ertrnptcn 687; Sevinga, K 'Dutch Broadcasting Cor~tinued'( 1 993) 4
Utilities Laic1 Review 137; Farrar, C above 1129, 16; Hatzopoulos, V 'Recent Developulerlts of
the Case Law of the ECI i11 the Field of Services' (2000) 3 7 C h f L Rev 43.

conditiolls that arc hardly commensurate with the sensitive issues involved.
Instead of taking a proactive attitude towards programmes unsuitable for
minors, the Directive puts up with their repeated transmission and allows a
belated reaction only. Second, the retrarlsmission of foreign broadcasts can
be restricted on grounds not coordinated by the Directive. InitiaI doubts
about this interpretation have been undeniably cleared by the judgments of
the Court in Co??z?rzissio~z
v BeIgitrm and De Agostirzi. In these cases, the
Court did not seize the opportunity to define more accurately the area occupied by the Directive. It is, therefore, open to debate whether cultural considerations of the, Member States related t o pluralism and morality in the
media fall therein. The Court took recourse to the proportionality test and
to the distinction between general and broadcasting legislation instead.
UnderstandabIy sb, given that this approach is more flexible and mitigates
the impression of a far-reaching deregulation via quasi-regulation of questions of content.,Nonetheless, the fact remains that Member States are
loaded with an orierous burden of proof that their restrictive measures are
proportionate. It i.ollows that the balance between transmission and reception state struck 1:y the Directive is precarious to the extent that it neglects
legitimate concer,ns of the latter. Since these concerns are often related to
the cultural prioiities of national broadcasting systems, they cannot be
catered for by a Il~irroweconomic outlook.
During 2003 :I public consultation took place o n the possible need to
adjust the Directiye to technological developments in the audiovisual market. The criteria (etermining jurisdiction and certain aspects of the derogation from the transmission state principle were subject to review. The
Commission presented its conclusions in its recent Collimunication on the
'Future of European Regulatory Audiovisual Policy'.lo5 Many stakehoIders
have expressed cculcerns as regards the effective enforcement of the rules on
the protection of minors and pubGc order in a digitaI and online environment. The Comniission proposed the update of the Recommendation on
the protection of minors and human dignity with an emphasis on self- and
co-regulatory models.lo6
As far as the p'rovisions on jurisdiction are concerned, the Commission
admitted that thb: rules of the Directive have occasionally caused certain
problems of apptication. In the case of the programmes RTL4 and RTL5
for example the Netherlands granted itseIf jurisdiction in a way that triggered a situation of dual jurisdiction.lo7
lo5Comrn~~nication
f r n l the Comrnissio~lon the Future of European ReguLatory Audiovisual
Policy, 15 December 2003 COM(2003)784 final.
1 0 6 ~ o u n c iRecommendation
l
of 24 September 1998 on the Development of the European
Audiovisual and Inforillation Services Industry by Promoting National Frameworks Aimed at
Achieving a CoinparabIe and Effective Lcvel of Protection of Minors and Human Dignity
[I9981 OJ L 27Ul48.
lo7See 11 30 above. Tile Comrnissio~~
closed the illfringement proceedings initiated against the
Netherlands subsequent to a ruling passed I-ry the Dutch Council of State.
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Some Member States also raised the problem of the diversity of national
laws and the ensuing risk of the establishment of broadcasters in the States
with the least strict legislation. A related matter of concern is the already
mentioned practice of area-specific advertisitig.lo8 It is feared that this practice could diminish the advertising revenue and jeopardise the fii~a~lcial
health of the audiovisual industry of the neighbouring countries.' Also,
stricter advertising rules of some Meinber States such as the Swiss prohibition of advertising alcoholic beverages could be weakened by advertising
screens from abroad complying with a laxer set of rules. Yet area-specific
advertising is perfectly consistent with the free movement of broadcasting
'services and the transmission state principle unless the tough test of circumvention is found to be satisfied. M r Dermot Ahern, the Irish Minister for
Communications, commented: 'If a country wants to restrict advertising in
relation to minors or alcohol, they should be able to do that. Presently we
have no such powers.'l09
Is the thesis correct then that the transn~issionstate principle has signified the end of the broadcasting sovereignty of the Member States? This
rather extreme suggestion contains a grain of truth. Undeniably, the transmission state principle encroaches upon the power of the Member States to
shape their broadcasting orders at wili. National broadcasting laws that
have been coordinated expressis verbis by the Directive cannot be applied
to transfrontier broadcasts any more. More worryingly, the shadow of the
European Court is hanging over the capacity of the Member States to
impose their broadcasting standards on foreign transmissions.
Nonetheless, it is suggested that the impact of the transii~isisonstate principle has to be seen against the background of fundamental political and technological changes, which have taken place in the last two decades in Europe,
putting traditional models of broadcasting regulation into question. The main
factors contributing to the decrease of the state's regulatory responsibility are
the emergence of private broadcasting companies and of satellite transmission.
When broadcasting made its appearance in Western Europe in the 1920s,
it was not left to the dynamics of the economic market, but was embedded
by the state in a narrow regulatory framework known as the public service
model. This mode1 is based on the assumption that broadcasting has to be
publicly regulated, so as to conform with a cluster of social values such as
its general geographic availability, its impartiality and diversity and its
cultural vocation.l1°
108 above.
'O'EU Presidency 2004 Website, http:/frvrvw.ue2004.ie (last visited on 22 March 2004).
" O ~ ~ s o nK, and Humphreys, P 'Regulatory Change in \Vestern Europe: From National
Cultural Regulation to International Economic Stratecraft' in Dyso~i,K and Humphreys, P
Bruadcastirig n j ~ dNew Media Policies irr Wesierrr Errrope: A Cur?tparatiue Strtdy of
Teck~zalogicnlChatrge nrtd P ~ b l j cPo/ic)!(Lolldoll, Routledge, 1988), 96; Blurnler, JG 'Public
Service Broadcasting before the Con~inercialDeluge' in Blu~nler,J G (ed) Televisiorr arrd the
Pirblic I~~terest.
Vitltrerrrble Valrres iir West Eliropemt Broadcasti?rg (London, Sage, 1992), 7f.
loHscep

The Trarzsmission State Princip Ie

IRINI KATSIREA

137

The most widely invoked rationale for the legal regulation of broadcasting
has been the scarcity argument.lll It has been claimed that, due to the limited
number of frequencies available for broadcasting, not allowing everyone to
have access, the sta;e had to intervene, so as to oblige licensees to present a
balanced variety of views as well as to hinder signal disturbancenll2
Tlie scarcity argtrment has been challenged by the proliferation of broadcasting outlets as a result of the development of cable and satellite technologies. The exp;iasion of spectrum usage removed this justification for
the public service p:lradigm and provided grist to the mill of the proponents
of the cotnmercialisation of broadcasting.l13 It was argued that a great
number of private channeis would, as a matter of course, offer a wide range
of programmes. Tk!is external pluralism would be preferable to the artificial
internal pluralism created by public broadcasting institutions. Under the
market model of tl.oadcasting, reliance is placed for the satisfaction of the
communication nertds of the public on free access by various interest groups
to the broadcasting profession rather than on government intervention.l14
Private channeb have increasingly been dispensed from traditional programme standards. This deregulatory tendency has in turn left its imprint
upon public chani~els,which under the pressure of competition for advertising revenues and broadcasting rights also had to adapt to the demands of
the market.l15 A shift in the aims of broadcasting regulation has occurred
concomitant to these developments. Programming requirements that are
not in keeping with the market logic, such as impartiality or plurality
duties, have been r ~ a r k e drelaxed.
l~
Fairness requirements have been diminished to inflexible, decorative norms with regard t o informational programming, while contri~t-relatedregulation of the field of entertainment has
become scarce.'16
This is not to say that a total eclipse of programme requirements has
taken place. Interests that cannot be adequately protected by market selfregulation, are still within the state's regulatory responsibility. This applies
to private interests such as personal integrity, copyright and consumer rights.
Further vulnerable values that are guarded by supervisory authorities are
morality, decency and the protection of minors.'17 These are, however,
the very values that are also protected under Article 2a(2) of the Television
Without Frontiers Directive. Moreover, the Directive does not raise

'llDyson, K and Hurnphreys, P above n 110, 95-6; Barendt, E above n 9,4.

"2~bid.
"3~umphreys, above n 1, 161.
I l 4 Hoffinann-Riern, I:!above n 9, 283.
ll5i6id 341; I-Ioffn~ann-Riem,W 'Trends in the Devclop~nentof Broadcasting Larv in Western
Europe' (1992) l3roj.r a71 Jo~rnralof Corizrrr~tt~icatiorr
147, 153.
" 6 ~ o f f m a n ~ ~ - R i e'./',
m , above 11 9, 340, 345.
1bid 346, 361.
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obstacles t o the safeguarding of private interests. As has errierged from De
Agostini, general legislation, which is quite appropriate for the protection
of such interests, will now as ever be applicable to transfrontier broadcasts.
A further factor that has undermined the regulatory authority of the
Member States, next to the emergence of commercial broadcasting, is the
introduction of direct broadcasting satellites (DBS) providing television
direct to home. Neither fortuitous 'overspill' nor intentional satellite transmission to foreign territories can easily be contained.l18 Unless states completely refrain from creating the necessary infrastructure for the reception
of satellite signals, have recourse to technical devices restricting such recep, tion, o r enter into bilateral agreements to this effect, they are exposed to
programmes broadcast from abroad without being able to exercise any
influence over their content.
The immunity of direct broadcasting satellite television from the broadcasting laws of the Member States has been recognised by the courts and
legislators a t the national levef and has influenced the content of these
1 a ~ s . lConcomitantly,
'~
programme requirements applicable to the cabIe
retransn~issionof foreign programmes have also long been relaxed a t the
11ationa1 level despite the fact that the distribution via cabie easily Iends
itself to regulatory interventions.120 The general tendency is to dispense
cable and satellite broadcasting from programme content requirements, but
to impose on them the same restrictions on the transn~issionof violent and
indecent programmes as on terrestrial channels.121 These are preciseIy the
vital interests of the Member States the Community also recognises by
allowirlg them to restrict transfrontier broadcasts in accordance with
Article 2a(2), 22.
Consequently, the division of powers between the transiiiittiilg and the
receiving state under Article 2a of the Television Directive reflects changes
in the media systems of the Member States, which have been effectuated
through national Iaw. The Directive does not expressIy preclude Member
States from applying their programme standards to foreign broadcasts.
However, their real possibility t o do s o will be very limited in view of the
power of satellite broadcasting to transcend national borders. What is
more, the interest in rigorously enforcing these standards will be weak,
given that the state's influence on domestic commercial channels has also
declined.
The situation is not entirely dissimilar to the abolition of the broadcasting
inonopoly in Italy and of the restrictioils to the diffusion of commercial

advertising on ca1:le television in Beigiurn. These developments have not
been instigated by the Community. After all, the Court had acceptecl the
national choices i-1 the cases ~ a c c h i and
l ~ ~~ e b a z , u e . They
' ~ ~ have been
sparked off by th,.: national legislators o r interest groups in the respective
Member ~ t a t e s . ~
Nonetheless,
~'
these findings cannot distract from the fact
that the failure of- i-he Member States to reach agreement 011 a more comprehensive matrik of programme requirements, opting instead for a
Directive with a piedominantIy economic orientation, drastically influences
television towards the market model of broadcasting.
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I I 9 ~ h impossibility
e
of the isolation of national media systems has been insigl~tfuIlycaptured
b the Gerrnan Constitutiotial Court in its Fourtb Television Case, 73 BVerfGE 118 (1986).
O ~ e ~ d eM,
l , above n 6 , 138.
'21 Barerldt, E, above n 9, 110.

? .

139

:,'
,

"

L

L

:

.

.

'

.
...
, ,

~~

lZ2Casc 155173 G u i x i ~ p eSacchi [I9743 ECR 409; 1197412 CMLR 177.
'13Case 52/79 Procrcr,ur dtr Roi u Marc J V C Debatave ond others [I9801 ECR-I 833.
1 2 4 ~ e i c hN
, 'Rundf l ~ l r r e c h tund Wettbewerbsrecht vor dem Forum des europaischen
Gerneinschahsrechts' i y l Hoffmann-Riem, W Rrrndfidttk irn IVettbewerbsrecht. Der offeatlichrechtliche Rundfunk:inr S p ~ n n u n ~ s f e lzwischen
d
\Virtscbaftsrecht utzd Rundfunkrccht,
Symposien des Hans redow-Instituts, vol 1 0 (Baden-Baden, Nomos, 1988),227; Berg, K
'Rechtsprobleme des ,,renzuberschreitcnden Fernsehens-Stellungnahme zum Grunbuch der
EG-Kommission aus :::I Sicht der iiffentlich-rechtlichetlRundfunkanstalten' in Schwarze, J
(ed) Pernsehe~robne C ~ e n z e n Die
. Errichtl*?rg des Getneirtsatnen Marktes fi4r derr Rurrdftrrzk,
ittsbssondere iiber Su $!lit utrd Kabei (Baden-Dnden, No~nos,1985),200.

